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ATTORNEYS 

 
Baker v. Cage (Matter of Whitley), 737 F.3d 
980 (5th Cir., December 16, 2013, Judge 
Higginson) 
 
Issue: Whether the bankruptcy court 

improperly relied on section 329, a 
provision for regulating attorney 
compensation to address claim of 
excessive compensation, by ordering 
debtor’s attorney to return certain 
properties. 

 
Holding: Whether  a bankruptcy court 

abused its discretion in addressing claim 
of excessive compensation, where the 
court did not assess extent of 
disciplinary sanction that it imposed, or 
assess that amount in connection with 
conduct of debtor’s attorney in current 
case.  

 
Debtor transferred two properties to 

debtor’s counsel as fees, both encumbered by 
liens, after the dismissal of a bankruptcy case, 
but prior to an order vacating such dismissal. 
After the properties were posted by foreclosure 
by the lender, the attorney was the high bidder 
at the foreclosure sale. The attorney did not 
disclose those transactions to the bankruptcy 
court.  
  

The Chapter 7 trustee filed an adversary 
proceeding against the attorney, claiming that 
the debtor’s transfer of the two properties were 

voidable under sections 548, 549 and 550 of the 
Bankruptcy Code. The trustee filed a motion for 
summary judgment, which the bankruptcy court 
denied, instead ruling that the best procedure 
would be to determine whether the attorney 
must disgorge the fees under section 329. The 
court then transferred the case to another 
bankruptcy judge, who issued a show cause 
order under section 329, to show cause why any 
compensation previously paid should not be 
disgorged to the extent in excess of the 
reasonable value of such services pursuant to 
section 329(b). After an evidentiary hearing the 
bankruptcy court denied the attorney all of his 
requested fees and also ordered him to return all 
of the “consideration” that he had received. The 
bankruptcy court found that the attorney’s 
services provided the debtor “no reasonable 
value” and also that the attorney violated his 
duty of disclosure. The bankruptcy court denied 
the attorney’s motion to alter or amend, 
reasoning that the amount the attorney paid at 
the foreclosure sales would not change the result 
because those were payments to retain ill-gotten 
gains.  
  

The district court affirmed. On appeal to 
the Fifth Circuit, the attorney appealed only the 
bankruptcy court’s order obliging him to return 
the two properties outright. The Fifth Circuit 
first found that without doubt the Bankruptcy 
Code seeks to protect both debtors and their 
estates from excessive or unnecessary legal fees. 
However, while these provisions are potent, 
they are not limitless, and the plain language of 
section 329(b) limits the bankruptcy court’s 
reach to attorney compensation. Section 329(b) 
provides that if “such compensation exceeds the 
reasonable value of any such services, the court 
may cancel any such agreement, or order the 
return of any such payment, to the extent 
excessive, to ... the estate, if the property 
transferred ... would have been property of the 
estate.” Under section 329(b) it should have 
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been the value that the attorney received as 
compensation that concerned the bankruptcy 
court. A disgorgement is allowed only to the 
extent that the fees are excessive. 

 
The Fifth Circuit reversed the 

bankruptcy court’s determination because the 
record gave no details about any express 
agreement between the attorney and debtor and 
because the attorney was paid in real property 
encumbered by liens that he later purchased at a 
foreclosure sale. Therefore, the value of his 
compensation for services rendered in the 
bankruptcy cases (the appropriate inquiry under 
section 329(b)() could not be ascertained on the 
existing record. Further, the remedy imposed 
went beyond what the debtor paid to the 
attorney as compensation because the attorney 
did not use estate funds to buy the properties at 
the foreclosure sales. Accordingly, the 
bankruptcy court improperly relied on section 
329(b) in ordering the attorney to return the two 
properties outright. With respect to section 
329(a)’s requirement that compensation be 
disclosed by debtor’s counsel, which was 
violated in this case, the Fifth Circuit found that 
the bankruptcy court has broad discretion in 
awarding and denying fees paid in connection 
with bankruptcy proceedings, including 
disgorgement as a sanction. However, while its 
authority is broad, the bankruptcy court must 
use the least restrictive sanction necessary to 
deter the inappropriate behavior, and the 
sanction levied must thus be commensurate with 
the egregiousness of the conduct. In this case, 
the bankruptcy court abused its discretion 
because it imposed a sanction beyond the 
amount of compensation that the attorney 
received. The bankruptcy court did not address 
the value issues surrounding the properties. 

 
In sum, the Fifth Circuit reveres because 

the bankruptcy court ordered the attorney to 
return all consideration he received, but in so 
doing it imposed an additional sanction beyond 
return of compensation. Because such an order 
could not rest on section 329(b) under the record 
made, and because the bankruptcy court did not 

develop the basis for and extent of any further 
sanction it imposed, the Fifth Circuit reversed 
and rendered. 
 
 
 
ATTORNEYS’ FEES 
 
Newburger v. Texas Skyline, Ltd. (Matter of 
Woerner), 758 F.3d 693 (5th Cir., July 15, 
2014, Judge Edward C. Prado) 
 
Issue: Whether the bankruptcy court applied 

the proper standard for awarding 
attorney fees under section 330 by using 
the “hindsight” or “material benefit” test 
articulated by the Fifth Circuit in Pro–
Snax. 

  
Debtor filed for Chapter 11 on the eve of 

a major judgment against him. After debtor 
converted his case to Chapter 7, his bankruptcy 
counsel filed a fee application for the work 
performed during the pendency of the Chapter 
11 for fees in excess of $130,000. Work 
performed by debtor’s counsel included 
preparation of schedules and a statement of 
financial affairs, defense of adversary 
proceedings under section 523, preparation of 
amended statement of financial affairs, 
negotiation with creditors, including a 
mediation, investigation of the concealment of 
some of debtor’s assets, a motion to sell some of 
debtor’s personal property investigation of 
potential causes of action against others, draft of 
a disclosure statement and reorganization plan; 
and various discovery. The bankruptcy court 
allowed approximately $20,000 and disallowed 
the remainder, finding that the additional fees 
were unreasonable under the “identifiable, 
tangible and material benefit to the estate” 
standard of the Fifth Circuit’s prior decision in 
Pro-Snax. The district court affirmed, stating 
that the record showed that the bankruptcy 
proceeding was doomed at the outset, and 
arguably could not have been filed in good faith 
under Chapter 11. 
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  On appeal to the Fifth Circuit, counsel 
contended that the court applied the wrong 
standard for awarding attorney’s fees under 
section 330 by using a so-called “hindsight” test 
based on this court’s decision in Pro–Snax. 
Instead, counsel argues that its fees would have 
been allowed under either of its two proposed 
alternative tests: the “business judgment 
approach” and the “prospective approach.” In 
the Pro-Snax case, the Fifth Circuit considered 
two possible tests advocated by the parties - a 
“reasonableness” test—“whether the services 
were objectively beneficial toward the 
completion of the case at the time they were 
performed; and a hindsight approach—whether 
the services “resulted in an identifiable, 
tangible, and material benefit to the bankruptcy 
estate.” With little analysis or explanation—the 
opinion cites only one case in support of its 
position—the Fifth Circuit in Pro-Snax adopted 
the stricter “hindsight” or “material benefit” 
measure. The court found that any argument that 
Pro–Snax was wrongly decided was irrelevant 
to the key question before them: whether the 
bankruptcy court erred by applying the wrong 
standard. Whether Pro–Snax was a wrongly 
decided, errant opinion is an argument properly 
addressed to higher tribunals, but Pro–Snax is 
still the governing standard. Therefore, based on 
the court’s review of the statutory framework 
and the court’s decision in Pro–Snax, they 
concluded that the bankruptcy court did not 
apply the wrong standard and thus did not abuse 
its discretion.  
 

In an concurring opinion, Judge Prado 
wrote to express that the Pro–Snax standard 
may be misguided, and that it appeared to 
conflict with the language and legislative history 
of section 330, diverged from the decisions of 
other circuits, and has sown confusion in our 
circuit. Judge Prado believed that the plain 
language of section 330 runs counter to Pro–
Snax’s holding that only services that produce 
an actual benefit are compensable. Section 330 
gives a bankruptcy court discretion to determine 
the amount of reasonable compensation. But 
section 330(a)(3)(C) also constrains that 

discretion by requiring the court to take into 
account a set of listed factors, including 
“whether the services were necessary to the 
administration of, or beneficial at the time at 
which the service was rendered.”  
  

Judge Prado further found that section 
330(a)(4)(A)(ii)(I) reinforces this point: a court 
must disallow any compensation when “the 
services were not reasonably likely to benefit 
the debtor’s estate or necessary to the 
administration of the case. Read together, a 
court may compensate an attorney for services 
that are “reasonably likely to benefit” the estate 
and adjudge that reasonableness “at the time at 
which the service was rendered.” 
  

Section 330, then, explicitly 
contemplates compensation for attorneys whose 
services were reasonable when rendered but 
which ultimately may fail to produce an actual 
benefit. Litigation is a gamble, and a failed 
gamble can often produce a large net loss even 
if it was a good gamble when it was made. The 
statute permits a court to compensate an 
attorney for any activities that were “necessary,” 
but also for any good gambles—that is, services 
that were objectively reasonable at the time they 
were made—even when those gambles do not 
produce an “identifiable, tangible, and material 
benefit. What matters is that, prospectively, the 
choice to pursue a course of action was 
reasonable.  
  
  Legislative history of those provisions 
suggests that Congress considered and 
specifically rejected an actual benefit test. 
Besides contravening the plain effect of section 
330’s language, the actual benefit test of Pro–
Snax has put the Fifth Circuit in unnecessary 
conflict with other circuits. The Second, Third, 
and Ninth Circuits have rejected the actual 
benefit test required by Pro–Snax. In addition, 
the Seventh Circuit has applied a similar rule. 
  

For these reasons, Judge Prado urged 
reconsideration of the standard in Pro–Snax by 
the court sitting en banc. 
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CHAPTER 13 
 
Viegelahn v. Harris (Matter of Harris), 757 
F.3d 468 (5th Cir., July 7, 2014, Judge James E. 
Grave, Jr.) 
 
Issue: Whether undistributed payments made 

by a debtor from his or her wages and 
held by a Chapter 13 trustee at the time 
of a case’s conversion to Chapter 7 must 
be distributed to creditors pursuant to the 
Chapter 13 plan, or returned to the 
debtor. 

 
Debtor filed a bankruptcy petition under 

Chapter 13, made regular payments from his 
wages to the trustee under a confirmed Chapter 
13 plan, and eventually converted his case to 
Chapter 7. Debtor filed motion to compel 
Chapter 13 trustee to turn over undistributed 
funds collected pursuant to the confirmed 
Chapter 13 plan in his case. The bankruptcy 
court held that payment of funds in the 
possession of the Chapter 13 trustee that had not 
been distributed to creditors at the time of 
conversion must be returned to the debtor, and 
the district court affirmed 
 

On appeal to the Fifth Circuit was a 
single question of law: should the undistributed 
payments held by the Chapter 13 trustee at the 
time of conversion be returned to the debtor or 
distributed to creditors pursuant to the Chapter 
13 plan. The court found that this question has 
divided courts for thirty years, although only 
one appellate court had squarely answered it.  
The Fifth Circuit reversed, holding that the 
payments must be distributed to creditors.  
  

The court found that the filing of a 
Chapter 7 petition creates an estate under 
section 541(a), which generally does not include 

property acquired after the date of filing is 
generally not included in the estate. The estate is 
then liquidated to pay creditors and any 
remaining debt is, with certain exceptions, 
discharged. On the other hand, under section 
1322, a Chapter 13 filing proposes a plan to pay 
creditors with future income rather than 
liquidation of existing assets. Accordingly, the 
Chapter 13 estate includes, under section 
1306(a), in addition to property held at the time 
of filing, any property or earnings acquired after 
filing but before the case is closed, dismissed, or 
converted. A conversion from Chapter 13 to 7 
raises an inevitable question: does the Chapter 7 
estate include all property held by the debtor at 
the time of conversion, or does it include only 
the property held at the time of the original 
Chapter 13 filing? Section 348(f) provides that 
when a case under chapter 13 is converted to 7, 
property of the estate in the 7 shall consist of 
property of the estate, as of the date of filing of 
the petition, that remains in the possession of or 
is under the control of the debtor on the date of 
conversion. However, in analyzing numerous 
arguments and statutory provisions, the court 
found little guidance in the Bankruptcy Code as 
to whether undistributed funds held by the 
Chapter 13 trustee at the time of conversion 
should be returned to the debtor or distributed to 
creditors, the court turned to considerations of 
equity and policy. 
 
 The first of the policies that the court 
found persuasive as to the issue were the 
congressional policy of encouraging debtors to 
attempt repayment through Chapter 13 and 
removing disincentives that would discourage 
this. The court found significant the 
Congressional policy of encouraging debtors to 
attempt a Chapter 13 bankruptcy—through 
which a debtor will pay his creditors at least as 
much and likely more than he would have under 
Chapter 7—without penalty if that attempt fails. 
Holding that the debtor is not entitled to the 
funds at issue in this case would create precisely 
the kind of disincentive to file a Chapter 13 
bankruptcy that Congress was trying to avoid. If 
debtors must take the risk that property acquired 
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during the course of an attempt at repayment 
will have to be liquidated for the benefit of 
creditors if chapter 13 proves unavailing, the 
incentive to give chapter 13—which must be 
voluntary—a try will be greatly diminished. 
  
  If the undistributed funds revert to the 
debtor, instead of being distributed to the 
creditors in accordance with the plan’s terms, 
the debtor would receive a windfall. 
   

Additionally, the court found that 
distribution of the funds to creditors is 
supported by strong considerations of fairness. 
The debtor makes payments in order to fulfill 
his obligations under the reorganization plan 
and in exchange for the benefits he derives from 
the plan. In other words, the attached wages are 
the quid pro quo that the debtor has given up 
during the pendency of the reorganization in 
return for being permitted to stave off 
foreclosure and cure the mortgage default, retain 
the use of his automobile, and enjoy the 
automatic stay. Generally, the benefits of 
proceeding in Chapter 13 for any given debtor 
are numerous and varied, including, but not 
limited to obtaining a super discharge, saving a 
residence from foreclosure, avoiding a 
substantial abuse dismissal, cramming down 
secured assets, and having the benefit of the 
automatic stay for an extended period of time. 

Therefore, the court concluded that  
although payments made under the plan do not 
give creditors any vested rights to payment, the 
creditors’ claim to the undistributed funds is 
superior to that of the debtor. 

 

DISCHARGEABILITY 
 
McClendon v. Springfield (Matter of 
McClendon), 765 F.3d 501 (5th Cir., August 26, 
2014, Judge Patrick E. Higginbotham) 
 
Issue: In a dischargeability action under section 

523(a)(6), whether a bankruptcy judge’s 
disbelief of debtor’s testimony was 

sufficient evidence for an affirmative 
conclusion that he knew that statements 
he made were false. 

  
A state court entered judgment awarding 

damages for defamation against the debtor, who 
then filed for Chapter 11. Creditor filed an 
adversary proceeding seeking to have the debt 
arising from the defamation judgment declared 
nondischargeable pursuant to section 523(a)(6) 
as a willful and malicious injury. The 
bankruptcy court found the defamation to have 
been a willful and malicious injury and declared 
it nondischargeable, and the district court 
affirmed.  
 

On appeal to the Fifth Circuit, the debtor 
argued insufficiency of the evidence and that the 
bankruptcy court impermissibly shifted the 
burden of proof to him. The court found that in 
his action to determine the dischargeability of a 
debt, the creditor was required to bear the 
burden of proof to establish by a preponderance 
of the evidence that his claim is 
nondischargeable.  

 
Debtor argued that he made the 

statements under an honest but mistaken belief 
that they were true, but the bankruptcy court 
disbelieved his testimony to this effect. Debtor 
argued that the judge’s disbelief of his 
testimony is insufficient evidence for an 
affirmative conclusion that he knew the 
statements were false. But here, the factual 
inquiry was binary, a question whether debtor 
acted willfully and maliciously or not. Against 
the backdrop of all testimony and the state court 
record, the bankruptcy court’s disbelief of 
debtor’s statements that he did not know the 
statements were false leaves only the alternative 
that he did know—a conclusion the bankruptcy 
court was free to reach. The court therefore 
affirmed the decision of the bankruptcy court. 
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ESTOPPEL 
 
Flugence v. Axis Surplus Ins. Co. (Matter of 
Flugence), 738 F.3d 126 (5th Cir., November 
22, 3013, Judge Jerry E. Smith) 
 
Issue: Whether a debtor in a Chapter 13 case 

could establish inadvertence for 
nondisclosure of post-confirmation 
personal injury claim, as that term was 
understood in judicial estoppel 
jurisprudence. 

  
Issue: Whether recovery from a personal injury 

defendant in a case that the debtor failed 
to disclose in the bankruptcy, where the 
trustee was permitted to seek the 
recovery for the benefit of creditors, had 
to be limited strictly to amount owed 
creditors.  
 
Debtor filed a Chapter 13 bankruptcy 

case in 2004, and a plan was confirmed. In 
March 2007 she was injured in a car accident 
and hired an injury attorney. In July 2007 an 
amended Chapter 13 plan was confirmed. In 
March 2008 debtor sued the appellants on the 
personal injury claim. In November 2008, 
debtor was discharged. She never disclosed to 
the bankruptcy court after March 2007 that she 
had been in an accident and might prosecute a 
personal-injury claim. 
  

Personal-injury defendants discovered 
the non-disclosure and had the bankruptcy case 
reopened to have debtor judicially estopped 
from pursuing the undisclosed claim. The 
bankruptcy court held that although debtor was 
estopped from pursuing the claim on her own 
behalf, her bankruptcy trustee was not similarly 
estopped and could pursue the claim for the 
benefit of debtor’s creditors in accordance with 
Reed v. City of Arlington. 
  

On appeal, the district court reversed 
with respect to estopping debtor and affirmed in 
all other respects. The district court held that the 
bankruptcy court had abused its discretion by 

estopping debtor because she did not have a 
potential cause of action prior to her initial 
application for bankruptcy protection in 2005, 
and she relied on her attorney’s advice. 
  

On appeal to the Fifth Circuit, the 
personal-injury defendants contend that, with 
respect to debtor, the bankruptcy court did not 
abuse its discretion in declaring her estopped. 
With respect to the trustee, the personal-injury 
defendants argued that their exposure to liability 
should be limited to the amount of debtor’s 
outstanding debt to creditors. 
  

The Fifth Circuit held that there is a 
continuing duty to disclose in a Chapter 13 
proceeding and that all the elements of judicial 
estoppel were met. However, they disagreed 
with the personal-injury defendants’ reading of 
Reed.  
  

The court found that judicial estoppel 
has three elements: (1) The party against whom 
it is sought has asserted a legal position that is 
plainly inconsistent with a prior position; (2) a 
court accepted the prior position; and (3) the 
party did not act inadvertently. Debtor argued 
that her failure to disclose was inadvertent, and  
(1) that her cause of action accrued after the 
initial confirmation; (2) that her non-disclosure 
was inadvertent because she did not know she 
had to disclose; and (3) that it was unclear 
whether she had to disclose because of a conflict 
in two Bankruptcy Code.  
  

The bankruptcy court, however, rightly 
found the law on disclosure well settled: 
Chapter 13 debtors have a continuing obligation 
to disclose post-petition causes of action. It may 
be uncertain whether a debtor must disclose 
assets post-confirmation. That uncertainty arises 
from two provisions in the Bankruptcy Code, 
one suggesting that post-confirmation causes of 
action are “property of the estate” and the other 
hinting that such property is “vested” “in the 
debtor.” That possible conflict, however, is 
irrelevant here. The latter provision vests 
property in the debtor unless otherwise specified 
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by the confirmation plan—and here, the plan 
explicitly stated that the estate’s assets would 
not revest in the debtor until discharge.  
Regardless, the Fifth Circuit has settled that 
debtors have a duty to disclose to the 
bankruptcy court notwithstanding uncertainty. 
This allows that issue to be decided as part of 
the orderly bankruptcy process. The remaining 
question was whether debtor acted 
inadvertently. To establish inadvertence as that 
term is understood in the judicial-estoppel 
jurisprudence, a debtor “may prove either that 
she did not know of the inconsistent position or 
that she had no motive to conceal it from the 
court. To prove that she did not know of the 
inconsistent position, she must show not that she 
was unaware that she had a duty to disclose her 
claims but that she was unaware of the facts 
giving rise to them. In other words, the 
controlling inquiry, with respect to 
inadvertence, is the knowing of facts giving rise 
to inconsistent positions. A lack of awareness of 
a statutory disclosure duty for legal claims is not 
relevant. Here, the debtor knew of the facts 
underlying her personal-injury claim.  

 
With respect to the last issue, the 

personal-injury defendants contended that they 
were entitled to a declaration that, although the 
trustee may pursue the claim against them, their 
exposure was limited to the amount of Debtor’s 
debt to her creditors. The Fifth Circuit’s prior 
Reed case held generally that where a debtor is 
individually estopped from pursuing an 
undisclosed claim, absent unusual 
circumstances, an innocent trustee can pursue 
the claim for the benefit of creditors. The court 
held that nothing in Reed speaks to liability 
limitations of the sort the personal-injury 
defendants seek, and for good reason. The 
Bankruptcy Code adequately addresses 
limitations on attorneys’ fees. Accordingly, 
where a debtor is judicially estopped from 
pursuing a claim he failed to disclose to the 
bankruptcy court, the trustee, consistent with 
Reed, may pursue the claim without any 
limitation not otherwise imposed by law. The 
court therefore reversed the district court and 

rendered the reinstated judgment of the 
bankruptcy court. 
  

Judge Dennis wrote a concurring 
opinion to state his understanding that judicial 
estoppel is equitable in nature, it should be 
applied flexibly, with an intent to achieve 
substantial justice. Depending on the specific 
facts of the case, whether judicial estoppel is 
invoked and, if so, what is the remedy crafted 
may differ, and is in the discretion of the 
bankruptcy court. 
 
 
EXEMPTIONS 
 
Clark v. Rameker, 134 S.Ct. 2242 (U.S., June 
12, 2014, Justice Sotomayor) 
 
Issue: Whether funds that were held in 

individual retirement account (IRA) that 
Chapter 7 debtor had inherited from her 
late mother were “retirement funds,” as 
that term was used in section 
522(b)(3)(C). 

 
Debtors filed for Chapter 7 bankruptcy, 

and sought to exclude roughly $300,000 in an 
inherited individual retirement account (IRA) 
from the bankruptcy estate using the “retirement 
funds” exemption found in section 522(b)(3)(C). 
The bankruptcy court held that an inherited IRA 
does not share the same characteristics as a 
traditional IRA and disallowed the exemption. 
The district court reversed, finding that the 
exemption covers any account in which the 
funds were originally accumulated for 
retirement purposes. The Seventh Circuit 
reversed the District Court. 

 
On appeal to the Supreme Court, the 

Court held that funds held in inherited IRAs are 
not “retirement funds” within the meaning of 
section 522(b)(3)(C). The ordinary meaning of 
“retirement funds” is properly understood to be 
sums of money set aside for the day an 
individual stops working. Three legal 
characteristics of inherited IRAs found in the 
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Internal Revenue Code provide objective 
evidence that they do not contain such funds. 
First, the holder of an inherited IRA may never 
invest additional money in the account. Second, 
holders of inherited IRAs are required to 
withdraw money from the accounts, no matter 
how far they are from retirement. Finally, the 
holder of an inherited IRA may withdraw the 
entire balance of the account at any time—and 
use it for any purpose—without penalty. 
  

The Court found that its reading was 
consistent with the purpose of the Bankruptcy 
Code’s exemption provisions, which effectuate 
a careful balance between the creditor’s interest 
in recovering assets and the debtor’s interest in 
protecting essential needs. 
  
Finally, the Court found that the debtors’ 
counterarguments did not overcome the statute’s 
text and purpose. Their claim that funds in an 
inherited IRA are retirement funds because, at 
some point, they were set aside for retirement, 
conflicts with ordinary usage and would render 
the term “retirement funds,” as used in section 
522(b)(3)(C), superfluous. Congress could have 
achieved the exact same result without 
specifying the funds as “retirement funds.” And 
the absence of the phrase “debtor’s interest,” 
which appears in many other section 522 
exemptions, does not indicate that section 
522(b)(3)(C) covers funds intended for someone 
else’s retirement. Where used, that phrase works 
to limit the value of the asset that the debtor 
may exempt from her estate, not to distinguish 
between a debtor’s assets and the assets of 
another. The Court also found unpersuasive the 
petitioners’ argument that section 
522(b)(3)(C)’s sentence structure—i.e., a broad 
category, here, “retirement funds,” followed by 
limiting language, here, “to the extent that”—
prevented the broad category from performing 
any independent limiting work. This is not the 
only way in which the phrase “to the extent 
that” may be read, and this argument 
reintroduces the problem that makes the term 
“retirement funds” superfluous. Finally, the 
possibility that an account holder can leave an 

inherited IRA intact until retirement and take 
only the required minimum distributions does 
not mean that an inherited IRA bears the legal 
characteristics of retirement funds. 
 
  
HOMESTEAD 
 
Law v. Siegel, 134 S.Ct. 1188 (U.S., March 4, 
2014, Justice Scalia) 
 
Issue: Whether by surcharging debtor’s exempt 

homestead under section 105(a), 
bankruptcy court exceeded its statutory 
and inherent sanction powers. 

  
Issue: Whether federal law permits bankruptcy 

courts to deny an exemption on a ground 
not specified in the Bankruptcy Code. 

 
Debtor filed for Chapter 7 bankruptcy, 

claiming that $75,000 of that value was covered 
by California’s homestead exemption and thus 
was exempt from the bankruptcy estate under 
section 522(b)(3)(A) of the Bankruptcy Code. 
He also claimed that the sum of two voluntary 
liens exceeded the home’s nonexempt value, 
leaving no equity recoverable for his other 
creditors. The bankruptcy estate trustee 
challenged one of the liens in an adversary 
proceeding in protracted litigation. The 
bankruptcy court concluded that the loan was a 
fiction created by the debtor to preserve his 
equity in the house. The court therefore granted 
the trustee’s motion to “surcharge” the debtor’s 
$75,000 homestead exemption, making those 
funds available to defray attorney’s fees 
incurred by the trustee in overcoming the 
debtor’s fraudulent misrepresentations. The 
Ninth Circuit Bankruptcy Appellate Panel and 
the Ninth Circuit affirmed. 

 
On appeal to the Supreme Court, the 

Court first held that the bankruptcy court 
exceeded the limits of its authority when it 
ordered that the $75,000 protected by the 
homestead exemption be made available to pay 
the trustee’s attorney’s fees. A bankruptcy court 
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may not exercise its authority to “carry out” the 
provisions of the Code under section 105(a) or 
its inherent power to sanction abusive litigation 
practices, by taking action prohibited elsewhere 
in the Code. Here, the bankruptcy Court’s 
“surcharge” contravened section 522, which (by 
reference to California law) entitled the debtor 
to exempt $75,000 of equity in his home from 
the bankruptcy estate, and which made that 
$75,000 not liable for payment of any 
administrative expense, including attorney’s 
fees. The surcharge thus exceeded the limits of 
both the court’s authority under section 105 and 
its inherent powers. 
  

The trustee next argued that an equitable 
power to deny an exemption by “surcharging” 
exempt property in response to a debtor’s 
misconduct could coexist with section 522. But 
insofar as that argument equates the surcharge 
with an outright denial of the debtor’s 
homestead exemption, it founders on this case’s 
procedural history. The Bankruptcy Appellate 
Panel recognized that because no one timely 
objected to the homestead exemption, it became 
final before the surcharge was imposed. A 
trustee who fails to make a timely objection 
cannot challenge an exemption. Federal law 
itself provides no authority for bankruptcy 
courts to deny an exemption on a ground not 
specified in the Code. 
  
The Court further held that even though this 
ruling would force the trustee to shoulder a 
heavy financial burden due to the debtor’s 
egregious misconduct and might produce 
inequitable results for other trustees and 
creditors, it was not for courts to alter the 
balance that Congress struck in crafting section 
522. Ample authority remained to address 
debtor misconduct, including denial of 
discharge, sanctions for bad-faith litigation 
conduct under the Bankruptcy Rules, or a 
bankruptcy court’s inherent powers; 
enforcement of monetary sanctions through the 
normal procedures for collecting money  
judgments, or possible criminal prosecution. 
 

 
Thaw v. Moser (Matter of Thaw), 2014 WL 
5064797 (5th Cir., October 9, 2014, Judge 
Higginson) 
 
Issue: Whether permitting a forced sale, under 

section 363, of a homestead of a debtor 
and his non-filing spouse in the 
bankruptcy case of the debtor constituted 
a taking of the non-debtor spouse’s 
homestead right under the Takings 
Clause of the Constitution. 

 
Debtor had a judgment rendered against 

him prior to bankruptcy. His wife was not a 
judgment debtor. Prior to filing bankruptcy, 
debtor and his wife purchased a house for $2.15 
million. Debtor filed for bankruptcy; his spouse 
did not. The homestead was capped at $146,450 
under section 522(p). Following a hearing, the 
bankruptcy court held that the debtor’s 
homestead exemption should be further reduced 
to $0 pursuant to section 522(o) because debtor 
acted with intent to hinder, delay, and defraud 
his creditors by concocting an elaborate scheme 
to funnel non-exempt assets into his exempt 
homestead in a way that would be difficult for 
creditors to detect or trace. 
  

In the bankruptcy court proceeding, the 
non-filing spouse argued that she had a separate, 
vested homestead property right that was not 
subject to the limits of section 522(o) and (p). 
The bankruptcy court held that the spouse, as a 
non-debtor, had no separate and distinct exempt 
homestead interest in the home that would allow 
her to claim a homestead exemption or entitle 
her to compensation or prevent the sale of the 
homestead by the trustee except as set forth in 
the Bankruptcy Code. Based on this, her 
argument that the sale violated the Takings 
Clause of the Constitution failed. The district 
court affirmed. The district court reasoned that 
the spouse had no vested property interest in the 
homestead exemption, and therefore there was 
no unconstitutional taking. 

 
On appeal to the Fifth Circuit, the court 
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first found that the spouse had no valid 
objection to the property’s forced sale as 
ordered by the bankruptcy court, because 
section 363 sets forth a procedure by which a 
trustee may sell property of the estate other than 
in the ordinary course of business, 
notwithstanding the fact that a third party may 
have an interest in that property. Spouse 
conceded the bankruptcy court’s authority to 
order a forced sale of the property but 
maintained that such a sale would constitute a 
taking under the Fifth Amendment for which 
she was entitled to compensation. 
 

With respect to the takings argument, the 
court cited to its prior Kim decision, which 
clarified that a homestead interest may 
constitute a vested property right, and that a 
non-debtor spouse could be entitled to 
compensation from the sale of a property to 
which a homestead right attaches. However, the 
court found, like Kim, that the constitutional 
argument was limited to cases acquired after 
BAPCPA was enacted. When a federal statute 
permits a person’s property to become liable for 
the debts of another, a Takings Clause objection 
cannot be successfully interposed if the property 
interest came into being after enactment of the 
provision. In the present case, debtor and his 
spouse purchased the homestead after enactment 
of BAPCPA. Therefore there was no Takings 
Clause issue entitlement. The court further 
found that the Bankruptcy Code was designed to 
minimize takings concerns. Section 363, the 
provision under which the property is to be sold, 
contains protection for non-debtor spouses. 
Section 363(j) directs the trustee to apportion 
and distribute the proceeds of the sale to the 
non-debtor spouse and to the estate. In addition, 
section 363(i) gives non-debtor spouses a right 
of first refusal to purchase the property. 
  

In sum, since BAPCPA was in effect 
before the debtor and his spouse purchased the 
property, and because they purchased the 
property after they had knowledge of the 
judgment against the debtor, the spouse was on 
constructive notice of how the Bankruptcy Code 

would operate in the event of debtor’s 
bankruptcy. Therefore, the court held that the 
forced sale of the property by operation of 
section 363 did not constitute a taking of the 
spouse’s homestead interest. Accordingly, 
section 363 governed the distribution, if any, 
due to the spouse, and affirmed the bankruptcy 
court. 
 
 
Kim v. Dome Entertainment Center, Inc. 
(Matter of Kim), 748 F.3d 647 (5th Cir., April 
9, 2014, Judge Priscilla R. Owen) 
 
Issue: Whether the bankruptcy court had 

authority to order a forced sale of 
debtor’s residence, notwithstanding 
nondebtor spouse’s Texas homestead 
rights therein; and 

  
Issue: Whether a “taking” would occur if a 

non-debtor spouse were compensated 
less than the $136,875 homestead 
exemption given to the filing debtor 
under section 522, which would be 
impressed with her homestead rights. 

 
Debtor purchased a home in Texas  for 

approximately $1 million where he and his wife 
resided. At the time of the purchase, litigation 
was pending between debtor and creditor for 
more than $5,000,000, ultimately resulting in a 
judgment. Less than 1,215 days after the 
residence was acquired by the debtor, creditor 
instituted the involuntary bankruptcy case 
against the debtor to invoke the limited 
homestead provision of section 522(p). Debtor 
instituted a declaratory judgment action to 
determine the extent of the interest of the 
Debtor’s bankruptcy estate in and to the 
Property and to determine his spouse’s rights 
and claims to the residence by virtue of her 
claim that it constituted her homestead under 
Texas law.  

 
The bankruptcy court held that section 

522(p) overrode state law, and that the spouse 
did not have a separate and distinct exempt 
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homestead interest in the property that would 
entitle her to compensation or to prevent the sale 
of the Property. The district court affirmed the 
bankruptcy court, holding that the Bankruptcy 
Code preempts the spouse’s homestead property 
rights under state law and that the spouse has no 
right, as a non-debtor, to assert homestead rights 
to prevent the forced sale of the residence. The 
district court further held that the spouse’s 
homestead exemption is not a vested property 
right and that she was not entitled to 
compensation beyond her homestead interest in 
the capped exemption under section 522(p) 
upon the sale of the residence. 
  

On appeal to the Fifth Circuit, the debtor 
argued that because his spouse was not a party 
to her his bankruptcy proceedings and her 
homestead interest in the residence was 
independent of his interest in that property, the 
bankruptcy court could not order a forced sale 
of their home. They argue that Texas law is 
paramount and that the Bankruptcy Code does 
not provide for the sale of interests that are not 
part of the bankruptcy estate. The non-filing 
spouse’s homestead rights, they maintained, are 
her separate property, entirely independent of 
her husband’s homestead rights, and never 
became part of the bankruptcy estate. 
  
 The court first found that in 2005 
Congress enacted section 522(p), which 
expressly limits the Texas homestead exemption 
under certain circumstances to $136,875 at the 
time of the bankruptcy. The creditor contended 
that it was entitled to force the sale of the 
residence and to apply all proceeds above the 
dollar amount of the capped homestead 
exemption under section 522(p) to satisfy its 
judgment against the debtor. The debtor and his 
spouse contended that the non-filing spouse’s 
homestead rights were her separate property and 
never became part of the bankruptcy estate. Her 
separate property, she argued, was not an 
interest of the debtor or the debtor’s spouse in 
community property as of the commencement of 
the case, within the meaning of section 
541(a)(2). The court found that even if it were to 

accept this argument, it would not affect our 
analysis of the bankruptcy court’s authority to 
order a forced sale of the residence.  
  

In the Supreme Court case of United 
States v. Rodgers, a federal tax statute 
authorized the judicial sale of property to satisfy 
the tax indebtedness of delinquent taxpayers. 
The issue was whether the statute empowered a 
federal district court to order the sale of a Texas 
family home in which a wife, who was not 
liable for any of the taxes owed by her husband, 
had a homestead interest. The Supreme Court 
held that the tax statute expressly permitted a 
forced sale and that the exercise of the power 
granted by the statute was the exercise of a 
sovereign prerogative ultimately grounded in 
the constitutional mandate to lay and collect 
taxes. 
  

The court found that the Bankruptcy 
Code, section 363, similarly contains express 
authorization to sell property of the bankruptcy 
estate, notwithstanding the fact that a third party 
may have an interest in that property. Further, 
the Supreme Court of Texas has recognized that 
Texas homestead laws cannot preclude the 
enforcement of a federal law that permits the 
sale of, or foreclosure upon, a homestead.  
 

In the next section of the opinion, the 
court addressed whether the non-filing spouse 
was entitled to compensation, above and beyond 
the maximum $136,875 exemption under 
section 522(p), for her homestead interest in her 
residence upon forced sale of that property in a 
bankruptcy court. The court noted that the fee 
simple interest in the house was community 
property, and therefore was the property of the 
bankruptcy estate under either subsection (a)(1) 
or (a)(2)(A) of section 541. The court stated that 
the non-filing spouse was not arguing that she 
would be entitled to compensation for her 
community property interest in the residence if a 
forced sale occurred. Instead, she contended 
only that she had a homestead interest in the 
residence that had value to her separate and 
apart from the market value of the residence.  
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The court found that the non-filing 
spouse had a state-law homestead interest in her 
residence. The creditor argued, and the district 
court held, that based on the decision of the 
Fifth Circuit in In re Rogers, the non-filing 
spouse’s homestead rights were not a vested 
economic interest in the residence, and 
therefore, she was not entitled to compensation 
in the event of a forced sale. The Fifth Circuit 
disagreed. In Rogers, the court held that a 
homestead interest established within the 
statutory period (1,215 days preceding the filing 
of bankruptcy), without more, does not fall 
within the purview of section 522(p)(1). 
However, the court said that their reasoning in 
Rogers that a homestead right, standing alone, is 
not a vested economic interest in property, could 
not be expanded to mean that an interest in real 
property that was acquired within the statutory 
window before the filing of bankruptcy 
proceedings was not an “interest” within the 
meaning of sections 541 and 522(p) if it was 
impressed with homestead rights. 
  

The court next found that the Supreme 
Court of Texas’ decision in Heggen v. Pemelton 
did not support the proposition that the loss of a 
homestead right was inconsequential because 
such a right was not a vested economic right. 
The Heggen opinion’s rationale vindicated, 
rather than extinguished, homestead rights. 
Language in Heggen stated that “the homestead 
interest is a legal interest created by the 
constitution that provides prophylactic 
protection from all but the three types of 
constitutionally permitted liens against 
homesteads. This interest, unlike the right of 
reimbursement, gives protective legal security 
rather than vested economic rights.” The Texas 
Supreme Court’s statement that a homestead 
right “gives protective legal security rather than 
vested economic rights” cannot be read out of 
context to indicate that homestead rights have 
no value. To the contrary, the wife’s homestead 
rights in Heggen precluded a court from 
impressing upon her homestead a lien to enforce 
a money judgment representing the husband’s 

vested economic right to reimbursement. The 
Supreme Court of Texas emphasized that 
permitting the husband to enforce his judgment 
lien could lead to the foreclosure of the wife’s 
homestead, a result contrary to the protections 
plainly afforded homesteads by the Texas 
constitution.  
  

Four years after Heggen was decided, 
the Supreme Court of Texas reiterated in 
Benchmark Bank v. Crowder that a “spouse has 
a vested estate in the land” that is “a separate 
homestead interest.” The Supreme Court of 
Texas also held in that case that the spouse 
“must be compensated for the loss of the 
homestead estate” when a federal tax law 
permitted a lien holder to foreclose and required 
third parties to be compensated for their 
interests in the property.  
  

Under Texas law, a spouse has a 
homestead interest in the other spouse’s separate 
property even after the spouse who owns full fee 
simple title to the property dies. The surviving 
spouse is entitled to live on what was the 
deceased spouse’s separate property so long as 
its homestead character is maintained by the 
surviving spouse. The possession of the 
homestead at the time of the other spouse’s 
death is a sufficient interest to allow the 
surviving spouse to remain in possession of the 
homestead property for the remainder of her 
life, if she so chooses (and subject to certain 
exceptions and possible events not relevant 
here), even though legal title is held by other 
surviving heirs. Even if the residence were the 
debtor’s separate property, the spouse had 
homestead rights in that property. 
  

Homestead rights have some value to a 
spouse, separate and apart from an ownership 
interest in the real property on which homestead 
rights are impressed. The Supreme Court of 
Texas has described homestead rights as 
“analogous to a life tenancy, with the holder of 
the homestead right possessing the rights similar 
to those of a life tenant for so long as the 
property retains its homestead character.” As 
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already discussed, that court has also said that 
the homestead interest gives protective legal 
security rather than vested economic rights.”  
 
However, the Supreme Court of Texas has held 
that when homestead property on which a 
surviving spouse lives is condemned and taken 
for the construction of streets, the spouse is 
entitled to have all of the proceeds from the 
forced sale reinvested in another homestead 
property. In Lucas the Texas court rejected the 
contention of a deceased husband’s heirs that 
the proceeds, totaling $1,800, should be 
partitioned so that the complaining heirs would 
receive the value of their respective interests in 
one-half of the community property that they 
had inherited. The court directed that all of the 
proceeds from the forced sale were to be 
reinvested in another homestead, which would 
be owned one-half by the widow (representing 
her community one-half) and one-half by her 
husband’s heirs, but which would be subject to 
the homestead use in the widow during her life 
or for such period as she may elect to use same 
as a homestead. 
  

It could be argued that a forced sale of 
property in bankruptcy is more akin to a 
regulatory taking and that for purposes of 
determining just compensation under the Fifth 
Amendment, the value of the right to continue 
to live in a home having a market value of 
$1,000,000 as compared to the right to continue 
to live in a home having a market value of 
$136,875, should not be determined solely on 
the market value of the real property.  
  

In this case, the court found that the 
debtors were simply asserting that if their 
residence was sold, a taking of the non-filing 
spouse’s homestead rights in violation of the 
Due Process clause of the Fifth Amendment 
would occur unless she were compensated in 
accordance with the hypothetical in Rodgers.  
 
 Based on this analysis, the Fifth Circuit 
affirmed. 
 

 
Viegelahn v. Frost (Matter of Frost), 744 F.3d 
384 (5th Cir., March 5, 2014, Judge Edith 
Brown Clement) 
 
Issue: Whether proceeds from post-

certification sale of exempt homestead 
under Texas law that had not been 
reinvested within six months reverted to 
estate. 

 
When debtor filed his bankruptcy 

petition his Texas homestead was exempted 
from the bankruptcy estate under section 
41.001(a) of the Texas Property Code. After  
bankruptcy, the debtor sold the property. Under 
Texas law, property owners who sell their 
homesteads must reinvest the proceeds in 
another homestead within six months under 
section 41.001(c). The bankruptcy court 
determined that because the debtor did not 
reinvest the proceeds in a new homestead, he 
had recharacterized the proceeds as nonexempt 
property; accordingly, the bankruptcy court 
ordered that the proceeds be distributed in part 
to debtor’s creditors and that a small amount of 
the remaining funds, approximately $18,000, be 
held in trust for debtor’s future use to purchase a 
new homestead. The district court affirmed. 

 
On appeal to the Fifth Circuit, the court 

found that the “snapshot rule” of bankruptcy 
law holds that all exemptions are determined at 
the time the bankruptcy petition is filed, and that 
they do not change due to subsequent events. 
However, while the homestead is permanently 
exempt from the bankruptcy estate, Texas law 
provides that the proceeds from the sale of a 
homestead are only exempt for six months after 
the sale. Because the debtor sold his homestead 
and did not reinvest the proceeds in another 
homestead within this six month period, the 
bankruptcy court ruled that the proceeds were 
no longer exempt from the estate. 
 

The court found that the debtor’s  
argument that exemptions are fixed as they 
appear on the date of the bankruptcy filing was 
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foreclosed by the court’s decision in Zibman 
from 2001. That case dealt with similar facts, 
except that the sale of the homestead was pre-
petition. 

 
Under the present facts, when the debtor sold 
his homestead, the essential character of the 
homestead changed from “homestead” to 
“proceeds,” placing it under section 41.001(c)’s 
six month exemption. The debtor argued that the 
fact that the homestead was sold post-petition 
distinguished the case from Zibman. The Fifth 
Circuit disagreed, finding that a change in the 
character of the property that eliminates an 
element required for the exemption voids the 
exemption, even if the bankruptcy proceedings 
have already begun. Under Fifth Circuit 
precedent, (i) the sale of the homestead voided 
the homestead exemption and (ii) the failure to 
reinvest the proceeds within six months voided 
the proceeds exemption, regardless of whether 
the sale occurred pre- or post-petition. The court 
found this interpretation of section 522(c) to be 
in accordance with Texas law and the decisions 
of this court. In In re England, the court noted 
that the object of the proceeds exemption statute 
was solely to allow the claimant to invest the 
proceeds in another homestead, not to protect 
the proceeds, in and of themselves. 
 
 
INVOLUNTARY BANKRUPTCY 
 
Credit Union Liquidity Services, L.L.C. v. 
Green Hills Development Co., L.L.C. (Matter 
of Green Hills Development Co., L.L.C.), 741 
F.3d 651 
 
Issue: Whether a bona fide dispute exists, such 

that a creditor lacks standing to file an 
involuntary petition, if prior to filing the 
involuntary petition the creditor was 
engaged in litigation with the alleged 
debtor and the non-bankruptcy tribunal 
heard several motions for summary 
judgment and held multiple hearings 
without resolving the case? 

 

Holding: Given that a debtor may 
demonstrate the existence of a bona fide dispute 
without filing a separate lawsuit, a creditor 
whose claim is the object of unresolved, 
multiyear litigation should not be permitted to 
short-circuit that process by forcing the debtor 
into an involuntary bankruptcy. 
 

Petitioning creditor filed an involuntary 
petition against debtor after Debtor fell behind 
on certain payments related to a construction 
loan. However, prior to filing the involuntary 
petition, and subsequent thereafter, Debtor had 
sued Petitioning creditor asserting a variety of 
claims to invalidate the loan agreement. 
Petitioning creditor counterclaimed for the 
amount allegedly outstanding. Petitioning 
creditor also filed a motion for summary 
judgment on all of Debtor’ claims and its own 
counterclaims. Over the span of four years, the 
litigation survived multiple motions for 
summary judgment in both Texas state court 
and federal district court. After four years, at 
least some of the claims remained. The Fifth 
Circuit recognized that at least “two different 
judges have unquestionably concluded that the 
factual allegations and legal theories advanced 
by Debtor have enough merit to justify careful 
consideration.” 
 
After petitioning creditor filed the involuntary 
petition, Debtor filed a motion to dismiss 
arguing that the involuntary bankruptcy was an 
improper vehicle to resolve what was essentially 
a two party dispute and that petitioning creditor 
lacked standing because its claim was subject of 
a bona fide dispute as to liability or amount. At 
the conclusion of the trial, the Bankruptcy Court 
dismissed the petition holding that petitioning 
creditor had failed to offer sufficient evidence 
that Debtor was not paying its debts as they 
come due under § 303(h)(1) and relief was 
improper under 303(h)(1) because Debtor’s debt 
to petitioning creditor was subject to a bona fide 
dispute. Petitioning creditor appealed to the 
District Court, which affirmed. 
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On appeal, the Fifth Circuit discussed 

the Post-BAPCPA change to § 303(b)—the 
added language “as to liability or amount.” The 
Court expressly held that “to the extent that our 
pre-BAPCPA precedent suggests [that bona fide 
dispute under 303(b) does not include “as to 
amount”] that precedent is no longer good law.” 
 

The Fifth Circuit then reiterated its 
“objective standard” test stated in In re Sims, 
994 F.2d 210 (5th Cir. 1993) for determining 
whether a claim is subject to a bona fide dispute. 
In doing so, the Fifth Circuit rejected petitioning 
creditor’s argument that only a judgment in 
Debtor favor could constitute competent 
evidence of a bona fide dispute. The Fifth 
Circuit ultimately affirmed finding that based 
upon the record before it, specifically the 
multiyear litigation that had survived multiple 
motions for summary judgment, petitioning 
creditor’s claim was the subject of a bona fide 
dispute based upon the Sims objective standard.  
 
 
JURISDICTION 
 
Executive Benefits Ins. Agency v. Arkison, 
134 S.Ct. 2165 (U.S., January 14, 2014, Justice 
Thomas) 

 
Issue: When, under the reasoning of Stern v. 

Marshall, the Constitution does not 
permit a bankruptcy court to enter final 
judgment on a bankruptcy-related claim, 
whether the relevant statute nevertheless 
permits a bankruptcy court to issue 
proposed findings of fact and 
conclusions of law to be reviewed de 
novo by the district court. 

  
Issue: Whether a bankruptcy court may 

adjudicate fraudulent conveyance claims 
(if they are so-called “Stern claims”) as 
non-core and submit proposed findings 
of fact and conclusions of law to the 
district court to be reviewed de novo. 

  
Issue:  Whether the district court’s de novo 

review and entry of its own final 
judgment cured any error of the 
adjudication of Stern claims by the 
bankruptcy court. 

 
Debtor filed bankruptcy under chapter 7, 

and the trustee filed a complaint in the 
bankruptcy court against various parties alleging 
the fraudulent transfers. The bankruptcy court 
granted summary judgment for the trustee. The 
district court affirmed the bankruptcy court’s 
decision after de novo review and entered 
judgment for the trustee. Based on Stern, which 
was decided after the district court appeal, the 
Ninth Circuit affirmed, acknowledging the 
trustee’s claims were “Stern claims,” i.e., claims 
designated for final adjudication in the 
bankruptcy court as a statutory matter, but 
prohibited from proceeding in that way as a 
constitutional matter. The Ninth Circuit 
nevertheless concluded that the transferee had 
impliedly consented to jurisdiction, and also 
observed that the bankruptcy court’s judgment 
could instead be treated as proposed findings of 
fact and conclusions of law, subject to de novo 
review by the district court. 
  
 On appeal to the Supreme Court, the 
Court first held that under the Bankruptcy 
Amendments and Federal Judgeship Act of 
1984, federal district courts have original 
jurisdiction in bankruptcy cases and may refer 
to bankruptcy judges two statutory categories of 
proceedings: “core” proceedings and “non-core” 
proceedings. In core proceedings, a bankruptcy 
judge may hear and determine and enter 
appropriate orders and judgments, subject to the 
district court’s traditional appellate review. In 
non-core proceedings—those that are not core 
but are otherwise related to a case under title 
11,—final judgment must be entered by the 
district court after de novo review of the 
bankruptcy judge’s proposed findings of fact 
and conclusions of law, except that the 
bankruptcy judge may enter final judgment if 
the parties consent. 
  

In Stern, the Court confronted an 
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underlying conflict between the 1984 Act and 
the requirements of Article III and held that 
Article III prohibits Congress from vesting a 
bankruptcy court with the authority to finally 
adjudicate the “core” claim of tortious 
interference. The Court did not, however, 
address how courts should proceed when they 
encounter a Stern claim. The Court found that 
Stern claims may proceed as non-core within 
the meaning of section 157(c). Lower courts 
have described Stern claims as creating a 
statutory “gap,” since bankruptcy judges are not 
explicitly authorized to propose findings of fact 
and conclusions of law in a core proceeding. In 
these situation the Court found that where a 
claim otherwise satisfies section 157(c)(1), the 
bankruptcy court should simply treat the Stern 
claim as non-core.  
  

The Court next held that section 
157(c)(1)’s procedures applied to the fraudulent 
conveyance claims in this case. The Court 
assumed without deciding that those claims 
were Stern claims, which Article III does not 
permit to be treated as “core” claims under 
section 157(b). But because the claims asserted 
that property of the bankruptcy estate was 
improperly removed, they were self-evidently 
“related to a case under title 11.” Accordingly, 
they fit comfortably within the category of 
claims governed by section 157(c). The 
bankruptcy court would have been permitted to 
follow that provision’s procedures, i.e., to 
submit proposed findings of fact and 
conclusions of law to the district court for de 
novo review. 
  

The Court held that the district court’s 
de novo review of the bankruptcy court’s order 
and entry of its own valid final judgment cured 
any potential error in the bankruptcy court’s 
entry of judgment. The transferee contended 
that it was constitutionally entitled to review by 
an Artice III court regardless of whether the 
parties consented to bankruptcy court 
adjudication. In the alternative, the transferee 
asserted that even if such consent were 
constitutionally permissible, it did not in fact 

consent. The Court found that neither contention 
needed to be addressed, because the transferee 
received the same review from the district court 
that it would have received had the Bankruptcy 
Court treated the claims as non-core 
proceedings under section 157(c)(1). 
 
 
PROPERTY OF THE ESTATE 
 
Croft v. Lowry (Matter of Croft), 737 F.3d 372 
(5th Cir. 2013) 
 

Issue: Whether defensive appellate 
rights are considered property under 
Texas law and thus come into a debtor’s 
bankruptcy estate. 

 
Debtor, prior to filing for bankruptcy, 

was involved in two lawsuit pending in state 
court and both lawsuit resulted in sanctions 
against the Debtor in favor of the Appellees. 
Debtor appealed, and after filing for bankruptcy 
requested limited relief from the stay to 
prosecute the appeals. Appellee objected 
arguing that the appeal rights were property of 
the bankruptcy estate. The Bankruptcy Court 
overruled the Appellee’s objection and granted 
the stay relief. On appeal, the District Court 
reversed and found that the defensive appellate 
rights are property of the estate and thus subject 
to sale by the Chapter 7 trustee. 
 

Beginning with Butner v. United States, 
440 U.S. 48, 55 (1979), the Fifth Circuit noted 
that “a debtor’s property rights are determined 
by state law, while federal bankruptcy law 
applies to establish the extent to which those 
rights are property of the estate.” The Fifth 
Circuit next recognized that the Texas Supreme 
Court has recognized that Texas law defines 
“property” very broadly, and includes causes of 
action and appellate rights related to those 
causes of action. The Fifth Circuit then 
discussed two inapposite cases from other 
circuits and ultimately adopted the rationale of 
the District Court from which the appeal arose, 
which focused on Texas’s broad definition of 
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property as including “every species of valuable 
right and interest.” The District Court found, 
and the Fifth Circuit adopted, that defensive 
appellate rights constituted both (1) a right, 
because it grants a party the prerogative to 
unilaterally invoke the court system, and (2) a 
valuable interest, as a judgment against property 
directly affects the property’s value and 
character, and because a judgment can be 
modified or vacated on appeal, the right to 
appeal a judgment constitutes an interest in the 
underlying property. Further, the Fifth Circuit 
held that “while it is true that a judgment against 
the debtor is an obligation and has no value to 
the estate—and would therefore not be included 
in a list of property—the right to appeal that 
judgment certainly has quantifiable value to the 
debtor, and therefore constitutes property under 
Texas law.” 
 
 
SANCTIONS 
 
The Cadle Company v. Moore, et al (In re 
Moore), 739 F.3d 724 (5th Cir., January 9, 2014, 
Judge Emilo M. Garza) 
 

Issue:  Under what circumstances may 
a bankruptcy court invoke its inherent 
sanction power when it finds that a 
party has acted in bad faith. 

 
Holding: The bankruptcy court must find 

by clear and convincing evidence that a 
party has acted in bad faith in order to 
invoke its inherent sanction power. 

 
Cadle Company brought suit against the 

debtor, debtor’s spouse, and various affiliated 
entities in state court prior to the petition date, 
which suit was removed to the bankruptcy court 
post-petition, and later purchased its claims 
from the estate post-petition. Prior to its 
purchase of the claims from the estate, the 
trustee retained Cadle Company counsel as 
special counsel on a contingency fee basis in the 
removed adversary proceeding, yet Cadle 
Company provided a separate assurance to 

counsel that Cadle Company would pay all fees 
for the representation of the trustee, to be 
reimbursed by counsel in the event of a positive 
outcome. Cadle Company counsel continued to 
contemporaneously represent Cadle Company in 
an unsuccessful discharge action against the 
debtor and even opposed a proposed settlement 
of the removed adversary on behalf of Cadle 
Company. Notwithstanding being adverse to the 
trustee on the settlement issue, Cadle Company 
continued to pay the trustee’s legal fees incurred 
in the adversary proceeding for more than one 
year after the apparent conflict of interest arose. 
After learning of the fee arrangement and 
apparent conflict of interest, the debtor and 
other adversary defendants moved to dismiss the 
adversary proceeding for abuse of judicial 
process, citing the improper fee arrangement 
and alleging that counsel intentionally 
sabotaged its representation of the trustee on 
appeal defending the proposed settlement 
agreement.  
 

The bankruptcy court conducted an 
evidentiary hearing and found that Cadle 
Company had made inadequate and inconsistent 
fee disclosures in the adversary proceeding, that 
Cadle Company had become adverse to the 
trustee in the adversary proceeding and had used 
its relationship with the trustee to undermine the 
trustee’s success in order to enhance the 
likelihood of success of its own discharge 
action, and that counsel’s alleged misconduct in 
the case could be imputed to Cadle. The 
bankruptcy court dismissed the adversary 
proceeding based on its inherent power to 
sanction a party for abuse of judicial process. 
 

The Fifth Circuit found that, 
notwithstanding the misconduct of Cadle 
Company counsel, the bankruptcy court failed 
to find by clear and convincing evidence that 
Cadle Company itself acted in bad faith and 
therefore erred in invoking tis sanction power. 
In order to invoke its inherent sanction power, 
the bankruptcy court must make a finding of bad 
faith or willful abuse of the judicial process by 
clear and convincing evidence. Upon review of 
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the record, the Fifth Circuit found that a Cadle 
Company representative had testified candidly 
about the fee payments to counsel for the trustee 
and further found no clear and convincing 
evidence linking the fee payments to any benefit 
to Cadle Company.  
Furthermore, the Fifth Circuit found no clear 
and convincing evidence that Cadle Company 
had not appropriated counsel for the trustee as 
its own agent. At all times, counsel maintained 
and disclosed to Cadle Company that the trustee 
was its sole client in the avoidance action. As 
such, the bankruptcy court wrongly found that 
counsel’s acts or mental state before or after 
opposing the proposed settlement could be 
imputed to Cadle Company. Neither imputed 
bad faith nor suspicion alone could justify 
invocation of the bankruptcy court’s inherent 
sanction power. 
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